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Reimbursement Determinations and
Appeals

AGENCY: Centers for Medicare &
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ACTION: Proposed rule.

SUMMARY: Subpart R of 42 CFR part 405
consists of regulations governing
Medicare reimbursement
determinations, and appeals of those
determinations by health care providers.
(For sake of simplicity, through this
proposed rule we use “reimbursement”’
to refer to Medicare payment under both
the reasonable cost and prospective
payment systems.) Under section 1878
of the Social Security Act (the Act) and
the regulations, the Provider
Reimbursement Review Board (Board)
has the authority to adjudicate certain
substantial reimbursement disputes
between providers and fiscal
intermediaries. Board decisions are
subject to review by the CMS
Administrator, and the final agency
decision of the Board or the
Administrator, as applicable, is
reviewable in Federal district court. In
addition, under the regulations, fiscal
intermediaries have the authority to
hold hearings and adjudicate certain
other payment and reimbursement
disputes with providers. This proposed
rule would update, clarify, and revise
various provisions of the regulations
governing provider reimbursement
determinations, appeals before the
Board, appeals before the intermediaries
(for lesser disputes), and Administrator
review of decisions made by the Board.
DATES: To be assured consideration,
comments must be received at the
appropriate address, as provided below,
no later than 5 p.m. on August 24, 2004.
ADDRESSES: In commenting, please refer
to file code CMS-1727-P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
three ways (no duplicates, please):

1. Electronically. You may submit
electronic comments to http://
www.cms.hhs.gov/regulations/
ecomments or to http://
www.regulations.gov (attachments must

be in Microsoft Word, WordPerfect, or
Excel; however, we prefer Microsoft
Word).

2. By mail. You may mail written
comments (one original and two copies)
to the following address ONLY: Centers
for Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS-1727-P, P.O.
Box 8017, Baltimore, MD 21244-8017.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments (one original
and two copies) before the close of the
comment period to one of the following
addresses. If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786—
7197 in advance to schedule your
arrival with one of our staff members.

Room 445-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201; or 7500
Security Boulevard, Baltimore, MD
21244-1850. (Because access to the
interior of the HHH Building is not
readily available to persons without
Federal Government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period. For
information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Morton Marcus, (410) 786—4477.

SUPPLEMENTARY INFORMATION:

Submitting Comments: We welcome
comments from the public on all issues
set forth in this rule to assist us in fully
considering issues and developing
policies. You can assist us by
referencing the file code CMS-1727-P
and the specific “issue identifier” that
precedes the section on which you
choose to comment.

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. After the close of the
comment period, CMS posts all
electronic comments received before the
close of the comment period on its
public website. Comments received

timely will be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
at the headquarters of the publication of
a document, at the headquarters of the
Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone (410) 786-7197.

This Federal Register document is
also available from the Federal Register
online database through GPO Access, a
service of the U.S. Government Printing
Office. The Web site address is: http://
WWW.gpoaccess.gov.

I. Background

[If you choose to comment on issues in
this section, please include the caption
“Background” at the beginning of your
comments.]

Section 1878(a) of the Social Security
Act (the Act) allows providers to appeal
to the Board final determinations made
by the intermediary under section
1861(v)(1)(A) of the Act (reasonable cost
reimbursement), as well as certain
determinations by the Secretary
involving payment under section
1886(d) (inpatient hospital prospective
payment) and section 1886(b)
(commonly known as the TEFRA
payment system). (See section II.c.1., of
this preamble, concerning how we
propose to define “provider.”’) In
addition, by regulation, providers are
given the right to appeal to the Board or
intermediary certain other
determinations. A brief discussion of
the original cost reimbursement,
TEFRA, and prospective payment
systems (PPS), and some of the types of
determinations that are appealable,
follows.

For cost reporting years beginning
before October 1, 1983, all providers
were reimbursed for Part A (hospital
insurance) covered items and services
they furnished to Medicare beneficiaries
on the basis of reasonable cost.
Reasonable cost is defined at section
1861(v)(1)(A) of the Act and
implementing regulations at 42 CFR,
Part 413. In 1982, the Congress
determined that the reasonable cost
reimbursement system should be
modified to provide hospitals with
better incentives to render services more
efficiently. Accordingly, in the Tax
Equity and Fiscal Responsibility Act of
1982 (TEFRA), Pub. L. 97-248, the
Congress amended the Act by imposing
a ceiling on the rate of increase of
inpatient operating costs recoverable by
a hospital under Medicare.
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The Social Security Amendments of
1983 (Pub. L. No. 98—21) added section
1886(d) to the Act, which effective with
cost reporting periods beginning on or
after October 1, 1983, changed the
method of payment for inpatient
hospital services under Medicare Part A
for short-term acute care hospitals. The
method of payment for these hospitals
was changed from a cost-based
retrospective reimbursement system to a
system based on prospectively set rates.
Under Medicare’s inpatient hospital
PPS, payment is made at a
predetermined specific rate for each
hospital discharge (classified according
to a list of diagnosis-related groups
(DRGs)), excluding certain costs that
continue to be reimbursed under the
reasonable cost-based system.

Other statutory changes expanded the
types of providers that are subject to a
PPS. The Balanced Budget Act of 1997
(BBA), Pub. L. 105-33, established a
prospective payment system for home
health agencies (HHAS), for
rehabilitation hospitals, and for all
skilled nursing facilities (SNFs). The
Balanced Budget Refinement Act of
1999, Pub. L. 106—-113, provided for the
establishment of a PPS for long term
care hospitals (LTCHs). Although many
types of providers are now paid on a
prospectively-determined basis, some
types of providers, such as hospices,
psychiatric hospitals, and children’s
hospitals continue to be paid on a
reasonable cost basis.

Payments to providers are ordinarily
made through private organizations
known as fiscal intermediaries, under
contracts with the Secretary. For
covered items and services reimbursed
on a reasonable cost basis, the
intermediary pays a provider during a
cost reporting year interim payments
that approximate the provider’s actual
costs. Under a PPS, providers are
generally paid for each discharge after
each bill is submitted.

Regardless of whether the provider is
paid under reasonable cost or under a
PPS, the provider files an annual cost
report after the cost year is completed.
The intermediary then reviews or audits
the cost report, determines the aggregate
amount of payment due the provider,
and makes any necessary adjustments to
the provider’s total Medicare
reimbursement for the cost year. This
year-end reconciliation of Medicare
payment for the provider’s cost
reporting period constitutes an
intermediary determination, as defined
in §405.1801(a). Under
§§405.1801(a)(1) and (2) and 405.1803,
the intermediary must render the
provider with written notice of the
intermediary determination for the cost

period in a notice of amount of program
reimbursement (NPR). The NPR is an
appealable determination.

In addition to the NPR, other
determinations made by the
intermediary or CMS for hospitals and
other providers are appealable to the
intermediary or Board (depending on
the amount in controversy), such as: a
denial of a hospital’s request for an
adjustment to, or an exemption from,
the TEFRA rate of increase ceiling (see
§413.40); a denial of a HHA’s or SNF’s
request for an adjustment to, or an
exemption from, the routine cost limits
that were in effect prior to a PPS for
such providers (see § 413.30); a denial of
a PPS hospital’s request to be classified
as a sole community hospital (see
§412.92) or rural referral center. Also,
some health care entities such as renal
dialysis facilities, rural health clinics
(RHGs) and Federally qualified health
centers (FQHCs) are treated as
“providers” for purposes of subpart R
and have appeal rights before the
intermediaries and the Board. Thus, for
example, a renal dialysis facility may
appeal to the intermediary or the Board
a CMS denial of its request for an
exception to its composite payment rate
(see §413.194(b)).

If a provider is dissatisfied with some
aspect of an appealable intermediary or
CMS determination, it may request a
hearing before the intermediary or the
Board, depending on the amount in
controversy. For an amount in
controversy that is at least $1,000 but
less than $10,000, the provider may
request an intermediary hearing before
the intermediary hearing officer(s)
under §405.1811. If the amount in
controversy is at least $10,000, the
provider may request a hearing before
the Board under section 1878(a) of the
Act and §405.1835 and §405.1841.
Alternatively, the provider may request
a Board hearing with one or more
additional providers under section
1878(b) of the Act and §405.1837, if the
amount in controversy is, in the
aggregate, at least $50,000 (such an
appeal is known as a group appeal).

Decisions by the intermediary hearing
officer(s) or the Board are subject to
further review. Intermediary hearing
officers’ decisions are subject to review
by a CMS reviewing official under
section 2917 of the Provider
Reimbursement Manual, Part 1, but
there is no provision for judicial review
of a final decision of the intermediary
hearing officer(s) or CMS reviewing
official, as applicable. Board decisions
are subject to review by the
Administrator or the Deputy
Administrator of CMS, under section
1878(f)(1) of the Act and §405.1875.

(The Secretary’s review authority under
section 1878(f)(1) of the Act has been
delegated to the Administrator, and
redelegated to the Deputy
Administrator, of CMS. (For ease of use,
throughout this proposed rule we use
the term “Administrator” to refer to
either the Administrator or Deputy
Administrator, and the term
“Administrator review” to review by
either official.) A final decision of the
Board, or any reversal, affirmance, or
modification of a final Board decision
by the Administrator, is subject to
review by a United States District Court
with venue under section 1878(f)(1) of
the Act and §405.1877 of the
regulations.

Most of the central provisions of the
regulations governing provider
reimbursement determinations and
appeals are approximately 25 years old.
On May 27, 1972 we published a final
rule (37 FR 10722), which provided for
the intermediary determination, NPR,
intermediary hearing, and reopening of
both intermediary determinations and
intermediary hearing decisions. Five
months later, the Congress added
section 1878 to the Act, which
established the Board and provided for
review of Board decisions by the
Secretary and for judicial review. (See
Social Security Amendments of 1972,
Pub. L. 92-603, section 243(a), 86 Stat.
1420 (October 30, 1972). We then, on
September 26, 1974 published a final
rule (39 FR 34514), that implemented
the 1972 amendments to the Act, and
revised and redesignated the preexistent
rules governing the intermediary
determination, NPR, intermediary
hearing, and reopening. These
regulations were redesignated as subpart
R of part 405 of title 42 of the CFR
(subpart R) on September 30, 1977 (42
FR 52826). We have revised these
regulations on several occasions, largely
in response to various amendments to
section 1878 of the Act.

For several reasons, we believe it is
necessary and appropriate to reexamine
many of the subpart R regulations
governing provider reimbursement
determinations and appeals. As
described previously, the principal
provisions of the regulations are about
25 years old. In the intervening period,
various issues have arisen regarding
provider reimbursement determinations
and appeals. Important parts of the
regulations have been the subject of
extensive litigation, the results of which
indicate a need for reexamination of the
rules. Also important is the
development of a backlog of
approximately 10,000 cases before the
Board. Experience gained through long
use of the regulations indicates that



35718

Federal Register/Vol. 69, No. 122/Friday, June 25, 2004 /Proposed Rules

revisions to the regulations would lead
to a more effective and efficient appeal
process. We believe that the revisions
proposed would help the Board reduce
the case backlog (or at least forestall
substantial additions to it), and would
also reflect changes in the statute,
clarify our policy on various issues, and
eliminate outdated material. Please note
that the Provider Reimbursement
Review Board’s instructions for
providers and intermediaries, as well as
the Board’s decisions on specific cases
brought before it, are available on the
web at http://www.hcfa.gov/regs/
prrb.htm.

II. Provisions of the Proposed Rule

[If you choose to comment on issues in
this section, please include the caption
“Definitions of or Decisions by Entities”
at the beginning of your comments.]

A. Definitions of Entities That Review
Intermediary Determinations or
Decisions by Such Entities; Definition of
Reimbursement (§ 405.1801(a))

1. Intermediary Hearing Officer, CMS
Reviewing Official, and CMS Reviewing
Official Procedure

As explained above, a provider may
appeal the intermediary determination
included in the NPR for a cost reporting
period to either the intermediary
hearing officer(s) or the Board,
depending on the amount in
controversy. A decision by the
intermediary hearing officer(s) may be
reviewed by a CMS reviewing official,
whereas a Board decision may be
reviewed by the CMS Administrator.

Although the term “intermediary
hearing” is defined in §405.1801(a) by
reference to §405.1809, the terms
“intermediary hearing officer(s),” “CMS
reviewing official,” and “CMS
reviewing official procedure’ are not
defined in the regulations. We propose
to add to §405.1801(a) definitions for
each of these three terms. The proposed
definition of “intermediary hearing
officer(s)” is “‘the hearing officer or
panel of hearing officers provided for in
§405.1817.” The other two terms would
be defined by reference to proposed
§405.1834, which is a new section that
would add a CMS reviewing official
procedure to subpart R. The proposed
definition of “CMS reviewing official”
is ““the reviewing official provided for in
§405.1834.” In turn, “CMS reviewing
official procedure” would mean ‘““the
review provided for in § 405.1834.”

2. Administrator Review

We propose to revise the term
“Administrator’s review” in
§405.1801(a) to read ‘“Administrator

review,” although the current definition
of the former phrase would still apply
to the new phrase. The current use of
the possessive term “Administrator’s” is
unnecessary, and the proposed
replacement with the phrase
‘“Administrator review” would be
consistent with current use of the non-
possessive terms ‘“‘Board hearing,”
“intermediary hearing,” and “CMS
reviewing official procedure.”

3. Reviewing Entity

We propose to add the term
“reviewing entity”’ to §405.1801(a),
which would be defined as “the
intermediary hearing officer(s), a CMS
reviewing official, the Board, or the
Administrator, as applicable.” We
believe that “reviewing entity” is an
appropriate term for the various entities
that can review intermediary
determinations (that is, the intermediary
hearing officer(s) and the Board) or the
entities that can review intermediary
hearing officer and Board decisions (that
is, a CMS reviewing official and the
Administrator, respectively). For
example, current §§405.1885(a) and (c)
provide for reopening of an
intermediary determination by the
intermediary that made the
determination, and reopening of a
decision by the administrative body that
issued the decision. Current
§405.1885(a) specifies three different
decisionmaking bodies as having
reopening authority over one of their
respective decisions: the intermediary
hearing officer(s), the Board, and the
Administrator. As a conforming
amendment to proposed §405.1834 (see
section II.G. below), we propose to
amend §405.1885(a) to recognize the
CMS reviewing official’s authority to
reopen a prior decision (see section
I1.V.1. of this preamble). Instead of
adding the phrase “CMS reviewing
official” to the list of decisionmakers
with reopening authority under
§405.1885(a), we believe it facilitates
ease of reference to use the phrase
“reviewing entity” in lieu of
enumerating all four decisionmakers.

4. Reimbursement

The term ‘“‘reimbursement,” as
referring to compensation for providers,
appeared in our regulations, and in
industry parlance, at a time in which all
providers were paid on the basis of their
reasonable costs. Upon the development
of the inpatient hospital PPS, it became
customary for some to use “payment”’
when speaking of remuneration to a
hospital covered under the inpatient
hospital PPS and ‘‘reimbursement”
when referring to a hospital or other
provider covered under the reasonable

cost system, whereas others continue to
use ‘reimbursement” to refer to
compensation under either reasonable
cost or a PPS, and still others use the
terms interchangeably. We believe it
would be verbose, in places where both
reasonable cost and a PPS are
implicated, to use “reimbursement or
payment.” Therefore, we propose to
define “reimbursement” as
encompassing compensation under
either the reasonable cost or a PPS, so
as to make clear that by using
“reimbursment” we do not mean to
exclude providers paid under a PPS or
some other payment system.

B. Calculating Time Periods and
Deadlines (§§ 405.1801(a) and (d)

[If you choose to comment on issues in
this section, please include the caption
“Calculating Time Periods” at the
beginning of your comments.]

1. Basic Proposals

Under section 1878 of the Act and our
regulations at 42 CFR, part 405, subpart
R, various time periods and deadlines
are prescribed for taking specific
actions. In addition, the reviewing
entities routinely require completion of
specific actions within certain time
periods or by a specific deadline. We
have identified several situations that
the present regulations do not
specifically address. For example,
section 1878(f)(1) of the Act and current
§405.1875(g)(2) authorize the
Administrator to review a Board
decision within 60 days of when the
provider received notification of the
Board’s decision. Under current
§405.1801(a), the phrase “date of
receipt” means ‘“‘the date on the return
receipt of ‘return receipt requested’
mail, unless otherwise defined.” The
regulations do not address, however,
how to determine the date of provider
receipt under § 405.1875(g)(2) if a Board
decision is not sent by return receipt
requested mail, the provider does not
return or date any receipt, or the return
receipt certificate is destroyed or
obscured. The potential for uncertainty
seems greater for material exchanged
between providers and intermediaries
because experience indicates they do
not use return receipt mail regularly.

Similarly, the various reviewing
entities routinely issue orders requiring
that certain actions be taken within a
prescribed time period. (For example,
the Board may require submission of
position papers within 90 days of an
order.) Section 405.1801(a) defines
“date of filing” and ““date of submission
of materials” to mean ““‘the day of the
mailing (as evidenced by the postmark)
or hand-delivery of materials, unless
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otherwise defined in this subpart.”
However, the regulations do not address
how to determine the date of
submission (or filing) of materials
where, for example, the envelope
containing a Board order is destroyed or
lost, has no postmark, or has an
obscured postmark.

The current regulations also do not
address how to determine the first,
subsequent, and last days of a
prescribed time period. For example, no
provision in subpart R addresses how to
determine the end of a designated time
period when the last day of the period
is a Saturday, Sunday, Federal legal
holiday, or other nonwork day for
Federal employees.

Accordingly, we believe it is
necessary and appropriate to revise our
regulations at subpart R to ensure that
providers, reviewing entities and others
may determine precisely the various
time periods and deadlines imposed by
section 1878 of the Act, the regulations,
and particular orders of a reviewing
entity. In order to meet this objective,
we propose to remove the current
definitions in § 405.1801(a) of ‘“date of
filing” and ““date of submission of
materials” and instead provide specific
provisions that address the time to
appeal a determination or decision of an
intermediary, the Board or the
Administrator. Thus, proposed
§405.1811(a)(3) would specify the time
to request an intermediary hearing;
proposed §405.1834(c) would explain
the time to request review by a CMS
reviewing official of an intermediary
hearing officer decision; proposed
§405.1835(a)(3) would state the time to
request a Board hearing; and proposed
section 1875(c)(1) would specify the
time to seek Administrator review.
Likewise, proposed § 405.1875(e)(2)
would specify the time the
Administrator must render a decision
(where the Administrator has taken
review of a Board decision or other
reviewable Board action), and proposed
section 405.1877(b) would state the time
a provider may request judicial review
of a final Board or Administrator
decision. As a general matter, we
propose to calculate the beginning
period that a party has to take action
with reference to the date the party
received the triggering notice, and we
propose to calculate the end of the
period that the action must be taken
with reference to the date the reviewing
entity must receive the party’s
submission. (We are using “party” in
the previous sentence in a non-technical
sense.) Also, generally throughout the
preamble and the text of this proposed
rule we avoid using the phrase “within
x days” and instead use “‘no later than

x days after” in order to make clear that
the party or reviewing entity has the
benefit of the last day of the period
specified. Where the language “within”
is used (because it would be
cumbersome to say ‘no later than”) it
should be understood that the party or
reviewing entity has the benefit of the
last day of the period specified.)

Accordingly, we propose to revise the
current definition of ““date of receipt” in
§405.1801, and we propose to add a
new paragraph (d) to § 405.1801, which
would prescribe rules for determining
the first, subsequent, and last days of a
designated time period.

2. Definition of “Date of Receipt”

We propose to revise the definition
for “date of receipt” as the date a
document or other material is received.
As part of the proposed definition, we
would specify how we determine when
a document or other material is received
by: (1) a party or non-party involved in
proceedings before a reviewing entity;
and (2) a reviewing entity.

a. Determining Date of Receipt by
Parties and Non-Parties Involved in
Proceedings Before a Reviewing
Entity—Use of 5-Day Presumption

Under our proposal, we would
establish the presumption that the
receipt date of documents or other
materials sent to providers,
intermediaries, and other entities
involved in proceedings is 5 days after
the postmark date. The presumption
would apply to documents and other
materials sent by the reviewing entity to
parties and non-parties as well as to
those sent from one party or non-party
to another party or non-party. However,
this presumption would be rebutted if a
preponderance of the relevant evidence
established that the intermediary notice,
reviewing entity document, or
submitted material, as applicable, was
actually received on a later date. The
proposed definition further states that
the phrase “date of receipt” in the
definition is, as applied to a provider,
synonymous with the term “notice” in
section 1878 of the Act and in subpart
R.

We believe this definition is necessary
and appropriate in order to facilitate
accurate determinations of the date of
receipt by parties and affected
nonparties of documents and materials
pertaining to reviewing entity
proceedings. Furthermore, as discussed
below with respect to §405.1835(a)(3)
(see section I1.D.3. of this preamble), we
believe the proposed definition is
appropriate given the apparent need to
dispel potential confusion about when
the 180-day period for submitting a

Board appeal begins to run. Under
proposed § 405.1835(a)(3), we would
interpret the references to notice in
section 1878(a)(3) of the Act and in
subpart R to mean that the 180-day
appeal period commences on the date of
receipt by the provider of the NPR for
the intermediary determination or,
where applicable, upon the expiration
of the 12-month period for issuance of
the NPR. Our proposal that the phrase
“date of receipt” in this definition is, as
applied to a provider, synonymous with
the word “notice” in section 1878 of the
Act, facilitates our new interpretation of
the 180-day appeal period prescribed in
section 1878(a)(3) of the Act and in the
regulations.

Our proposal to determine the
presumed receipt date of a document or
other material through a “5-day
convention” is premised on several
factors. Use of a time period convention
would avoid any problem of verifying
when a document or other material is
actually received, except where
evidence is presented to rebut the
presumed 5-day period. Also, use of a
5-day period as the presumed receipt
date would be similar to our policies for
reconsideration and appeal for an
individual under Medicare Part A (see
§405.722), and for reconsideration and
appeal of determinations affecting
participation in the Medicare program
(see §498.22(b)(3) and §498.40(a)(2)),
and it would ensure enough time for the
period typically necessary for receipt of
first class, United States mail.

Also, we believe our proposal to allow
for rebuttal of the 5-day convention for
determining the receipt date provides an
adequate means for a provider, or any
entity involved in reviewing entity
proceedings to establish that it actually
received a document or other material
on a later date. We propose to limit the
rebuttal opportunity to a satisfactory
showing of actual receipt on a date later
than the presumed date, due to the need
for the intermediary (in the case of
intermediary notices) or a reviewing
entity to know in advance that the
prescribed period for taking a given
action commences no earlier than a date
certain. For example, in order to ensure
compliance with the 60-day period for
Administrator review of a Board
decision under section 1878(f)(1) of the
Act and §405.1875, the Administrator
must know in advance that the review
period commences no earlier than a date
certain. We believe it is reasonable to
permit a provider to establish actual
receipt of a Board decision after the
presumed 5-day period ends, because
the Administrator would still be able to
render a timely decision. But if we
permit the provider to establish actual
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receipt before the presumed 5-day
period ends, the Administrator might
not have enough remaining time to meet
the 60-day deadline.

b. Determining Date of Receipt by
Reviewing Entity—Presumption of Date
Stamp

For materials submitted to a
reviewing entity, we would establish the
presumption that the receipt date is the
date the reviewing entity (or its
substitute, see following paragraph)
stamped “Received” on the document
or other submitted material. The
presumption would be rebutted if a
preponderance of the relevant evidence
established that the document or other
submitted material was actually
received on a different date by the
reviewing entity.

For intermediary hearings where the
intermediary hearing officer has not yet
been appointed or is not presiding
currently, the date of receipt by the
intermediary hearing officer would be
determined by the date stamped
“Received” by the intermediary. In
other words, the intermediary would act
as a substitute for the intermediary
hearing officer for this purpose.
Similarly, we propose to determine
receipt date by a CMS reviewing official
or the CMS Administrator by reference
to the date stamped “Received” by
CMS’s Office of the Attorney Advisor
because that Office would seem to be
the appropriate recipient in light of the
Administrator’s many other duties, and
because the proposal is consistent with
our longstanding practice (see 59 FR
14628, 14645 (March 29, 1994) for a
description of the Office of the Attorney
Advisor).

Our proposal to use the date a
document or other material is received
by the reviewing entity is based on the
presumption of administrative
regularity in agency action. In view of
that presumption, it seems reasonable to
have our proposed definition presume
that the receipt date is the date the
reviewing entity or its substitute
stamped “Received” on the document
or other submitted material. We also
believe reasonable our proposal that the
presumed receipt date may be rebutted
if a different date of receipt is
established by a preponderance of the
relevant evidence. Given the
presumption of administrative
regularity, we considered proposing use
of the stricter standard of clear and
convincing evidence, but rejected this
alternative for the sake of consistency
and ease of application. That is, as
discussed above, the preponderance of
the relevant evidence standard would
apply for purposes of establishing that

a provider or entity received a
document on a date other than the
presumed receipt date, and the
preponderance of the evidence standard
seems easier to apply than the clear and
convincing evidence standard.

3. Determining Specific Days in
Calculating Time Periods and Deadlines
We propose to add a new paragraph

(d) to §405.1801 in order to facilitate
the determination of the first,
subsequent, and last days included in a
time period prescribed or allowed under
section 1878 of the Act or subpart R or
authorized by a reviewing entity. As to
the first day of such a period, the day

of the act, event, or default from which
the designated time period begins to run
would be excluded from the period
under proposed paragraph (d)(1).

Proposed paragraph ((5)](2] provides
that, with two exceptions, each
succeeding calendar day, including the
last day, would be included in the time
period. The first exception is that, for an
act to be performed by a reviewing
entity, a calendar day would be
excluded if the intermediary (for
purposes of an intermediary notice) or
the reviewing entity is unable to
conduct business in the usual manner
due to extraordinary circumstances
beyond its control (for example, natural
or other catastrophe, weather
conditions, fire, or furlough). In such
cases, the designated time period would
resume on the next work day the
intermediary or reviewing entity is
again able to conduct business in the
usual manner.

The second exception proposed under
paragraph (d)(2) is that the last day of
the designated time period would be
excluded if it is a Saturday, Sunday,
Federal legal holiday, other nonwork
day for Federal employees, or, in the
case of a deadline for submission of
material to the intermediary (for
purposes of an intermediary notice) or
a reviewing entity, a day when the
intermediary or reviewing entity is not
conducting business. In the case of any
such excluded day, the designated time
period would continue to run until the
end of the next day that is not one of
the above-described days. Furthermore,
paragraph (d)(4) would provide that a
reviewing entity is, for purposes of
paragraph (d), deemed to be the
intermediary in the absence of duly
appointed and presiding intermediary
hearing officer(s), and to include, in the
context of review by a CMS reviewing
official or the Administrator, the Office
of the Attorney Advisor.

We believe the proposed addition of
paragraph (d) to §405.1801 is necessary
and appropriate to ensure the accurate

determination of the specific days to be
included in the calculation of a time
period or deadline prescribed under
section 1878 of the Act, subpart R, or by
a reviewing entity. Also, we believe that
proposed paragraph (d) will accomplish
these objectives because much of that
paragraph seems reasonably based on
and adapted from other authorities.
Specifically, proposed paragraphs (d)(1)
and (d)(3) are adapted from the first and
second sentences of Rule 6(a) of the
Federal Rules of Civil Procedure, which
address the same kinds of problems for
civil actions. Also, proposed paragraph
(d)(3) is authorized by sections 216(j)
and 1872 of the Act.

Proposed paragraph (d)(2) reflects our
concern that a prolonged period in
which an intermediary (as to
intermediary notices) or a reviewing
entity is unable to conduct business in
the usual manner due to extraordinary
circumstances beyond its control could
result in the intermediary or reviewing
entity being required to take action on
numerous matters immediately after the
prolonged period of inactivity. For
example, the intermediary could be
required to issue numerous NPRs, and/
or a reviewing entity might have to
render multiple decisions on the first
business day after the work
interruption. In fact, the Board and the
Administrator were confronted with
similar problems at the end of a
prolonged furlough of Federal
employees in late 1995 and early 1996.
We believe proposed paragraph (d)(2)
would eliminate this problem by
requiring that a designated time period
would be suspended for as long as the
intermediary or reviewing entity is
unable to conduct business in the usual
manner due to extraordinary
circumstances beyond its control.
Extraordinary circumstances would be
defined as circumstances such as
natural or other catastrophe, weather
cond